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Advice Concerning Potential Liability for County Employees Under the 
Federal Controlled Substances Act in Connection With Implementation of 
Arizona's Medical Marijuana Act 

Executive Summary 

In light of the potential that County employees could be subject to federal prosecution for 
violation ofthe Controlled Substances Act if they participate in actions that would implement the Arizona 
Medical Marijuana Act, my Office advises the Board that it issue directives to the effect that, unless and 
until this apparent threat is conclusively removed, no County employee should: (a) accept any further 
applications for medical marijuana d ispensaries or cultivation sites; (b) further process any such pending 
applications; or (c) issue any certificates, permits or other authorizations or justification for medical 
marijuana dispensaries or cultivation sites. This advice is based up the legal analysis done by this Office 
and is not a "policy" based recommendation. 

Issues Presented 

Could Maricopa County employees be subject to federal prosecution under the Controlled 
Substances Act ("CSA") if they issue licenses or pennits for distribution centers or cultivation sjtcs on 
Maticopa County land pursuant to the Arizona Medical Marijuana Act ("AMMA")? If so, should the 
issuance or such penn its be allowed? 
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Brief Answer 

Based on a review and analysis of(l) the state and federal statutes involved, (2) available state and 
federal case law, and (3) U.S. Attorney General opinion letters and news articles on the subject, attached 
hereto as Exhibit A, it appears that Arizona citizens who usc, possess, cultivate or distribute marijuana, or 
faci!ilate such use, possession, cultivation or distribution, including Maricopa County employees or 
agents acting in accordance with the provisions of the AMMA, could be subject to federal prosecution 
under the CSA. There is no safe harbor from federal criminal prosecution based on, for example, the fact 
that distribution of marijuana, or the facilitation of that distribution, is legal under state law. Furthermore, 
the Governor of Arizona has directed the Attorney General to seek a declaratory judgment action in 
federal court to address whether state medical marijuana laws are preempted by the CSA and, therefore, 
would be considered null and void. 

Accordingly, the County should neither accept nor process any further applications, nor issue any 
permits under the AMMA pending the outcome of the declaratory action tiled by the State of Arizona. 

Analysis 

The AMMA, 20 I 0 Prop. 203, an initiative measure, approved by the electors at the November 2, 
2010 general election as proclaimed by the Governor on December 14,2010, provides for the registration 
and certification by the Department of Health Services ("DHS") of "nonprofit medical marijuana 
dispensaries," "nonprofit medical marijuana dispensary agents," "qualifying patients" and "designated 
caregivers." A.R.S. § 36-2804. The DHS is mandated to adopt rules governing the registration and 
certification process within 120 days after the effective date of the AMMA. A.R.S. § 36-2803. 
Specifically, among other mandated duties, the DHS is required to adopt rules establishing the form and 
content of applications, the manner in which appl ications will be considered, and rules governing 
dispensaries. A.R.S. § 36-2803(A). The DHS is required to register nonprofit medical marUuana 
dispcnsatics and to issue a registration certificate within 90 days after receiving an application. A.R.S. 36-
2804(B). The DHS also is required to register nonprofit medical marijuana dispensary agents and to issue 
registry identification cards to qualifying patients and caregivers within certain timeframes after receipt of 
information and documents as set forth in the AMMA. Failure by the DHS to act within the stated time 
frames can result in de facto issuance. A.R.S. § 36-2818(B). 

Under the AMMA, a qualified patient, caregiver or dispensary agent with a registry card is allowed to 
acquire, possess, cultivate, manufacture, use, administer, deliver, transfer and transport marijuana .A.R.S. 
36-2811 . Registered nonprofit medical marijuana dispensaties and certain qualified patients and 
caregivers are allowed to cultivate marijuana. fd. Registered nonprofit medical mmijuana dispensaries arc 
allowed to dispense marijuana to qualifying patients and caregivers. !d. The DHS is required to maintain a 
web-based verification system that can be accessed on a 24-hour basis by law enforcement personnel and 
dispensaries to verify registry identification cards. A.R.S. § 36-2807. The DHS also is allowed to inspect 
dispensaries after reasonable notice. A.R.S. § 36-2806. 
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On May 2, 2011, the Office of the United States Attorney for the District of Arizona issued a Jetter 
to Will Humble, Director of the Arizona DHS, in connection with Arizona's Medical Marijuana Program. 
See Letter from Dennis K. Burke to Will Humble, attached hereto as Exhibit B. This letter was similar to 
other letters the U.S. Attorney's Office ("USAO") has issued in the past to representatives of states that 
have passed medical marijuana laws. See, e.g., letter rrom Melinda Haag to John A. Russo dated 
February I, 2011, attached hereto as Exhibit C . See also, Memorandum from David W. Ogden to U.S. 
Attorneys in states that have passed medical marijuana laws, attached hereto as Exhibit D. These letters 
make two points perfectly clear. 

The first point is that growing, distributing, and possessing marijuana in any capacity, other than 
as part of a federally authorized research program, is a violation of federal law regardless of state laws 
that purport to permit such activities. In this regard, the prosecution of individuals and organizations 
involved in the trade of illegal drugs, and the disruption of illegal drug manufacturing and trafficking 
networks, is a core priority of the Department of Justice ("DOJ"). As such, the USAO for the District of 
Arizona "will continue to vigorously prosecute individuals and organizations that participate in unlawful 
manufacturing, distribution and marketing activity involving marijuana, even if such activities are 
petmitted under state law." See Exhibit B. 

The second point is that the DOJ has given its USAOs guidance that they "ought not rocus their 
limited resources on those seriously ill individuals who use marijuana as part of a medically 
recommended treatment regimen and are in clear and unambiguous compliance with such state laws." 
See Exhibit D. It has been the policy of the Arizona USAO to fo llow that guidance. See Exhibit B. At 
first blush, this appears to provide some form of "safe harbor" against prosecution under the CSA, so long 
as individuals, and by extension government agencies, are in compliance with their state's law on the 
issue. But, as explained below, reliance on said policy "not to prosecute" certain claims is likely ill
advised since the federal government is in no way waiving its authority to prosecute violations of the 
CSA, regardless of what a state's marijuana Jaw may allow. 

An analysis of the issue of whether the DHS and/or its employees could be exposed to federal 
prosecution under the CSA for facilitating the usc, possession, cultivation or distribution of marijuana 
reveals that (1) the DHS and other state employees or agents acting under the AMMA could be subject to 
redcral prosecution under the CSA, regardless of the fact that the state law allows the use, possession, 
cultivation or distribution of marijuana, and (2) that the CSA does, in fact, preempt the AMMA and the 
state law is therefore null and void. Our analysis similarly examines the case law holdings on the subject 
of state medical marijuana laws, whether the state laws somehow allow what CSA prohibits, and whether 
the federal law acts to preempt the state laws to the extent those Jaws purpoti to decriminalize the usc, 
possession, distribution, etc. of marijuana. 

We conclude that "clearly, •patients,' 'caregivers,' and 'dispensary agents' who use, possess, 
manufacture or distribute marijuana pursuant to licenses issued by the [DHS] will be in violation of the 
CSA and therefore subject to prosecution by federal officials. There is no medical exception to the CSA. 
Anyone who possesses, uses, cultivates or distributes marijuana, even if such acts are legal under state 
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law, is subject to federa l sanctions. See Gonzales v. Raich, 125 S.Ct. 2195 (2005), and United States v. 
Oakland Cannabis Buyers' Cooperative, 121 S.Ct. 1711 (2001). In addition, [DHS] employees and 
agents, by virtue of actions taken as required by the [AMMA], will facilitate the possession, manufacture 
and distribution of marijuana, all of which are illegal under the CSA. [DHS] employees and agents could 
be held liable as aiders or abettors under 18 U.S.C. § 2, which provides that '[w]hoever commits an 
offense against the United States or aids, abets, counsels, commands, induces or procures its commission, 
is punishable as a principal.'" 

This analysis and our conclusions apply with equal force to the question of whether Maricopa 
County employees could be subject to federal prosecution under the CSA in connection with the issuance 
of licenses or pem1its for distribution centers for medical marijuana. Given that distribution of marijuana 
facilitates the drug's use and therefore plainly violates the CSA, the conclusion in our case is yes, County 
employees could be subject to federal criminal prosecution. This office has reviewed reference materials 
and case Jaw, the U.S. Attorney's Office's guidance letters and memoranda, and has performed an 
independent analysis of the issues raised by the connict between the federal and state Jaws. Based on this 
analysis, this office concludes that: (1) Arizona citizens who use, possess, cultivate or distribute 
marijuana, or facilitate such usc, possession, cultivation or distribution, including Maricopa County 
employees or agents, even if they are acting in accordance with the provisions of the AMMA, could be 
subject to federal prosecution under the CSA, (2) There is no safe harbor from federal criminal 
prosecution based on legality under state Jaw, primarily because the CSA does not recognize a "medical 
exception" for marijuana, and (3) it is very likely that Arizona's state medical marijuana laws arc 
preempted by the CSA. Additional salient points are: 

• Marijuana is a Schedule I drug under the CSA, meaning it has a high potential for abuse, Jacks any 
accepted medical use and can't be used safely even under the supervision of a physician. As a 
Schedule I drug, the manufacture, distribution or possession of marijuana is a criminal offense 
under the CSA. 

• The consequences of violating the CSA include the imposition of fines and/or imprisonment.' 

• County employees/agents who, by virtue of actions taken as required by the AMMA, will 
facilitate the possession, manufacture and distribution of marijuana, all of which are illegal under 
the CSA, and therefore could be held liable as aiders or abettors under 18 U.S.C. § 2. 

1 Penalties for violating the CSA are severe. Simple possession of marijuana constitutes a misdemeanor, 
punishable by up to one year in prison and a minimum fine of $1,000, with repeat offenders facing more 
severe penalties. 21 U.S.C. § 844(a). The manufacture, distribution or possession with intent to 
distribute, marijuana constitute felonies, punishable by up to five years in prison and fines up to $250,000 
for individuals and $1 million for entities. Again, repeat offenders face more severe sanctions. 
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• County employees/agents could similarly be liable under other theories, including conspiring to 
commit an offense against the United States (18 U.S.C. § 371 ), assisting an offender thereby 
becoming an accessory to the crime (18 U.S.C. § 3), and concealing knowledge of a felony from 
the United States (18 O.S.C. § 4).2 

• Implementation and facilitation of "medical" marijuana laws constitute federal crimes. The CSA 
provides limited immunity from prosecution for certain actions by State officials, but such 
immunity is not applicable here. United States v. Rosenthal, 454 F.3d943 (9111 Cir. 2006). 

• The United States Supreme Court has held that a medical marijuana cooperative fonned pursuant 
to municipal ordinance to manufacture and distribute marijuana to medical marijuana patients 
under California's medical marijuana Jaw was in violation of the CSA. Unites States v. Oakland 
Cannabis Buyers' Co-Op, 532 U.S. 483 (2001). 

• The Supreme Court has also held that local cultivation and consumption of marijuana was 
prohibited by the CSA, despite the challenge made to congressional authority under the 
Commerce Clause. Thus, the Supreme Court specifically has rejected constitutional challenges to 
the application of the CSA to states with "medical" marijuana laws. Gonzales v. Raich, 125 S.Ct. 
219 5 (2005). 

/Ill 

/Ill 

/Ill 

Ill/ 

/Ill 

2 Further complicating the situation is the fact that A.R.S. § 36-2810 requires the DHS to maintain the 
confidentiality of all information it receives in the course of its duties. The AMMA provides criminal 
sanctions for DHS employees and agents who breach the confidentiality requirement. A.R.S. § 36-2816 
provides: "It is a class 1 misdemeanor for any person, including an employee or official of the Department 
or another state agency or local government, to breach the confidentiality of infom1ation obtained 
pursuant to this chapter." DHS employees and agents cannot comply with both Title 18's reporting 
obligation and the AMMA's confidentiality obligations. Whatever they do, they will subject themselves 
to liability at either the Federal or State level. 
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• The Oregon Supreme Court has acknowledged the principles of the foregoing Supreme Court 
cases and has concluded that the Oregon Medical Marijuana Act was actually preempted by the 
CSA, leading to the conclusion tJ1at that an employee's use of "medical" marijuana under 
Oregon's medical marijuana law constituted an "illegal use of drugs" under Oregon law. Emerald 
Steel Fabricators, Inc. v. Bureau of Labor and Industries, 230 P.3d 518.3 

• Similarly, to the extent the AMMA authorizes the use of medical marijuana in direct conflict with 
the provisions of the CSA, the Arizona statute would likely also be preempted. 

Finally, there is the question of the effect of the CUJTent federal administration's policy of 
prioritizing federal resources so that the USAO will purportedly not prosecute certain cases involving 
"clear and unambiguous compliance with existing state laws providing for the medical use of marijuana." 
The Arizona USAO has admitted to following this policy. However, reliance upon the DOJ's or USAO's 
adherence to this so called policy involves a substantial risk. For, although the DOJ has issued guidance 
to its USAOs to focus their resources on "core federal enforcement priorities," the DOJ and its USAOs 
have continued to state, in no uncertain terms, that "this guidance ... does not legalize marijuana or 
provide a legal defense to a violation of federal law" nor does "clear and unambiguous compliance with 
state law ... create a legal defense to a violation of the Controlled Substances Act." See Exhibit D. 
Further, the USAO for the Northern District of Califomia has stated that it "will enforce the CSA 
vigorously against individuals and organizations that participate in unlawful manufacturing and 
distribution activity involving marijuana, even if such activities are permitted under state law. See Exhibit 
C. Finally, the USAO for the District of Arizona has cautioned that "the public should understand, 
however, that even clear and unambiguous compliance with AMMA does not render possession or 
distribution of marijuana lawful under federal statute." See Exhibit B. Collectively, these statements do 

3 Like Oregon's medical marijuana law, the AMMA directs state employees to issue marijuana cards to 
"patients" who receive recommendations from doctors. The card then authorizes the "patient" to engage 
in using "medical" marijuana and provides an affirmative defense to charges of criminal liability under 
state statutes. In concluding that the employee's use of "medical" marijuana under Oregon's "medical" 
marijuana law constituted an "illegal use of drugs" under Oregon law because the authorization to use 
ma1ijuana was preempted by the CSA, the Oregon Supreme CoUI1 noted that its state law stood "as an 
obstacle to the accomplishment of the full purposes of the federal law." 

Similarly, the provisions of the AMMA authorizing the usc by patients of "medical" marijuana are in 
direct conflict with rhe CSA and are null and void . The AMMA goes even further than Oregon's 
"medical" marijuana law in that it not only authorizes use by patients, it also authorizes cultivation of 
marijuana by patients, cultivation and distribution by "caregivers" and even large-scale cultivation and 
distribution of marijuana by dispensary owners. In fact, dispensary owners are authorized to grow and 
distribute unlimited quantities of marijuana. There could be no more blatant conflict with the CSA. 
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not inspire great confidence that federal prosecution will be precluded in all cases involving clear and 
unambiguous compliance with the AMMA. 

Thus, public statements by supporters of implementing the AMMA to the effect that the federal 
government has not prosecuted persons to date and therefore this is an invalid concern, make for good 
press, but they beg the ultimate legal question and would therefore put our County employees at great 
risk. Maricopa County employees should not have to read the headlines published in the newspapers to 
determine whether the CSA will be enforced against them should they carry out their administrative 
duties under state law. 

In summary, the current administration's philosophy concerning prosecution of those acting under 
state "medical" marijuana laws (a) does not change federal law; (b) sets priorities which allow a U.S. 
Attorney to exercise discretion and charge a low priority case where appropriate; (c) could change at any 
time; and (d) is inconsistent with the policies of the Drug Enforcement Administration, which continues 
to pursue those acting under state "medical" marijuana laws," our office concurs. The DOJ has never 
supported the proposition that there could be a safe harbor where the use of medical marijuana is 
authorized by state law. In fact, just the opposite is true. The DOJ continues to qualify its "gu idancc" 
about the efficient use of resources with language that confirms that it will enforce federal law whenever 
appropriate and, of course, the DOJ will detern1ine what is appropriate. 

Under the foregoing analysis, issuing licenses or permits for marijuana distribution centers or 
cultivation sites could be construed as facilitating the use, possession or distribution of marijuana, which 
arc acts illegal under the CSA, regardless of what is permitted by Arizona law. Although the DOJ has 
issued guidance that the USAOs should not necessarily focus their limited resources on prosecuting 
crimes where there has been clear and unambiguous compliance with state law, the fact remains that the 
DOJ has not waived, and has specifically reserved, its authority to prosecute such crimes. Thus, there is a 
very definite risk that Maricopa County employees who are involved in issuing licenses or permits for 
marijuana distribution centers or cultivation sites, and thereby facilitate the use, possession or distribution 
of marijuana, could be subject to federal prosecution under the CSA. 

Conclusion 

The AMMA was passed by the voters of the State of Arizona and implementation is underway. 
Applications for dispensaries and cultivation sites have been received by the County and those employees 
tasked with processing these applications are engaged in implementing the law. Thus, the letter from 
United States Attorney Burke poses an immediate threat of prosecution to state and county employees 
currently processing the applications filed with the various state and county agencies pursuant to the 
AMMA. Unless and until the potential criminal prosecution of county employees is resolved, the prudent 
course of action is to cease accepting, processing, or issuing any permits or licenses for dispensaries or 
cultivation sites under the jurisdiction of Maricopa County. 






















































